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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ROCKY LEE HEWLETT,
Defendant-Appellant.

NO. 48352-2020
Ada County Case No.
CR01-18-51823

RESPONDENT'S BRIEF

Issue
Has Hewlett failed to establish that the district court abused its discretion by denying his
Rule 35 motion for a reduction of sentence?

Hewlett Has Failed To Establish That The District Court Abused Its Discretion By Denying His
Rule 35 Motion For Reduction Of Sentence
Hewlett pled guilty to aggravated battery and the district court imposed a unified
sentence of 10 years, with three years fixed. (R., pp. 99-102.) Hewlett filed a timely Rule 35
motion for a reduction of sentence, which the district court denied. (R., pp. 103-05; Aug., pp.

27-32.) Hewlett filed a notice of appeal timely only from the district court’s order denying his
Rule 35 motion. (R., pp. 156-59.)
Hewlett asserts that the district court abused its discretion by denying his Rule 35 motion
for a reduction of sentence in light of the COVID-19 pandemic and his “pre-existing” epilepsy.
(Appellant’s brief, pp. 2, 4-8.) Hewlett has failed to establish an abuse of discretion.
If a sentence is within statutory limits, a Rule 35 motion is merely a request for leniency,
which is reviewed for an abuse of discretion. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640,
645 (2013) (citing State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007)). A Rule 35
motion “does not function as an appeal of a sentence.” Id. Thus, “[w]hen presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Absent the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. at 729-30, 316 P.3d at 645–
46; State v. Carter, 157 Idaho 900, 903, 341 P.3d 1269, 1272 (Ct. App. 2014).
Hewlett argues that the district court should have granted his Rule 35 motion because the
“risk of spread” of the COVID-19 virus may be greater in a correctional facility, he has epilepsy,
and “‘any illness, including respiratory illnesses and those causing fevers, can cause seizures to
unmask and occur in a person who otherwise has their epilepsy under control.’” (Appellant’s
brief, pp. 6-7 (citing R., p. 147).) It is common knowledge that viruses may spread at an
increased rate in congregate environments, such as correctional facilities. As such, it is not
“new” information that the COVID-19 virus, too, may spread at an increased rate in a
correctional facility. On appeal, Hewlett acknowledges that his epilepsy was a “pre-existing
medical condition” (Appellant’s brief, pp. 1-2), of which the district court was aware at the time
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of sentencing (Tr., p. 68, Ls. 17-23; p. 74, Ls. 14-21; PSI, p. 14; Aug. Conf. Exhibits, pp. 8-9).
That a person with epilepsy has an increased risk of seizures occurring when they have “any
illness” is information that would have been available at the time of sentencing; it is not “new”
information that, since the COVID-19 virus is an illness, it may increase Hewlett’s risk of
seizures. Because Hewlett presented no new evidence in support of his Rule 35 motion, he failed
to demonstrate in the motion that his sentence was excessive. Having failed to make such a
showing, he has failed to establish any basis for reversal of the district court’s order denying his
Rule 35 motion for reduction of sentence.
Even if the information Hewlett submitted were considered “new,” Hewlett has failed to
show that he was entitled to a reduction of sentence. In its order denying Hewlett’s Rule 35
motion, the district court articulated the correct legal standards applicable to its decision and also
set forth in detail its reasons for denying the motion. (Aug., pp. 27-31.) The state submits that
Hewlett has failed to establish an abuse of discretion, for reasons more fully set forth in the
district court’s Memorandum Decision and Order Re: Defendant’s Motion for Reconsideration
of Sentence, which the state adopts as its argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Hewlett’s Rule 35 motion for reduction of sentence.
DATED this 7th day of May, 2021.
_/s/ Kenneth K. Jorgensen________
KENNETH K. JORGENSEN
Deputy Attorney General
VICTORIA RUTLEDGE
Paralegal
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of May, 2021, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
_/s/ Kenneth K. Jorgensen________
KENNETH K. JORGENSEN
Deputy Attorney General
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Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
ROCKY L. HEWLETT,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR0l-18-51823
MEMORANDUM DECISION AND ORDER
RE: DEFENDANT'S MOTION FOR
RECONSIDERATION OF SENTENCE

This matter is before the Court on Defendant Rocky L. Hewlett's, March 26, 2020 Motion
for Reconsideration of Sentence filed pursuant to Idaho Criminal Rule of Procedure Rule 35.
Defendant Hewlett requests leniency.
ICR Rule 35(a) provides: that the court may correct a sentence that is illegal from the face
of the record at any time.
ICR Rule 35(b) provides:
Within 120 days of the entry of the judgment imposing sentence or order releasing
retained jurisdiction, a motion may be filed to correct a sentence that has been
imposed in an illegal manner or to reduce a sentence and the court may correct or
reduce the sentence. The court may also reduce a sentence on revocation of
probation or on motion made within 14 days after the filing of the order revoking
probation. Motions are considered and determined by the court without additional
testimony and without oral argument, unless otherwise ordered. A defendant may
only file one motion seeking a reduction of sentence.
A motion for reduction of sentence under I.C.R. 35(b) is essentially a plea for leniency,
addressed to the sound discretion of the court. State v. Knighton, 143 Idaho 318, 319, 144 P .3d 23,
24 (2006); State v. Allbee, 115 Idaho 845, 846, 771 P.2d 66, 67 (Ct.App.1989). In presenting a
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Rule 35 motion, the defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the motion. State v. Huffman,
144 Idaho 201,203, 159 P.3d 838, 840 (2007).
The decision whether to incarcerate a defendant and the length of a sentence involves the
consideration of the defendant, his or her background, the circumstances of the offense, and a
careful weighing of society's interests. In order to accomplish the goal of the protection of society,
the Court considers a number of broad factors in fixing a sentence which generally encompass the
statutory guidelines. LC. § 19-2521. The Court evaluates whether the imposition of a penalty
reflecting the seriousness of the offense is necessary, the possibility of deterrence of the defendant
and others similarly minded, and the possibility of rehabilitation. See, e.g., State v. Burnight, 132
Idaho 654, 978 P.2d 214 (1999); State v. Stover, 140 Idaho 927, 104 P.3d 969 (2005); State v.

Toohill, 103 Idaho 565, 650 P.2d 707 (Ct. App. 1982). All of the facts and circumstances of the
crime and the offender are weighed. The Idaho Supreme Court has affirmed the constitutionality
of Idaho's sentencing structure which permits a judge to weigh the facts and impose a sentence
within the range specified under the applicable statute. State v. Stover, supra.
This Court imposed the Judgment of Conviction and Commitment on December 2, 2019.
This Court imposed a unified sentence often (10) years, with the first three (3) years fixed and the
remaining seven (7) years indeterminate.
Defendant's motion is timely because Defendant filed his motion within 120 days of
December 2, 2019. The sentence was based on the Court's consideration and careful weighing of
the factors discussed herein.
In evaluating Defendant's request for leniency, the Court has re-reviewed the record before
it including, without limitation, the presentence investigation ("PSI") report. The Court has also
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reviewed each of Defendant's Memorandum and Declarations submitted in Support of his motion.
Additionally, the Court has reviewed and considered the arguments of counsel at sentencing and
the Court's articulation of the reasons for imposition of sentence applying the standards set forth
in State v. Toohill, 103 Idaho 565, 560 P.2d 707 (Ct. App. 1982).
Defendant does not challenge the lawfulness of the sentence. The unified sentence of ten
years is within the statutory limit of ten years for persons convicted aggravated battery. Rather,
Defendant asks for leniency.
In imposing sentence, the Court applied the standards set forth in State v. Toohill, 103 Idaho

565, 560 P.2d 707 (Ct. App. 1982).

The Court considered the nature of the offense, the

Defendant's character and history, condition and attitude, the material recommendations of the
presentence investigation report, and the domestic violence evaluation.
Having re-reviewed the record presented at time of sentencing, and for the reasons
articulated on the record at the time of sentencing, the Court is convinced the sentence is
appropriate based upon the Unified Sentencing Law of the state of Idaho and the goals of
sentencing as articulated by the Idaho Appellate Courts and in Idaho Code § 19-2521.
The Defendant has raised two principal issues to support his request for leniency. First,
Defendant asks the Court to compare the sentence it imposed on the Defendant in relation to the
sentence imposed on the co-defendant. Second, the Defendant cites to the danger COVID-19
presents to inmates at the ISCI who are health compromised in manner that renders them more
susceptible to critical if not fatal illness.
Addressing the first issue, the Court exercised its discretion in each case based on the facts
presented in each case. Among other matters, the Court's sentence here was based upon the nature
of the subject offense, the overall circumstances of the crime, the Defendant's involvement in it,
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the Defendant's minimization of his role in the current crime, the Defendant's significant criminal
history, the Defendant's failure to appear for sentencing, and the Defendant's engagement in
criminal activity while awaiting sentencing.
Based on the record presented, the Defendant presents an ongoing and real danger to reoffend and thereby endangers the public. Previous sentences have not prevented Defendant from
engaging in criminal activity. The Court continues to believe the significant sentence imposed is
necessary to protect the public, provide a sanction that will hopefully deter the Defendant from
engaging in criminal activity in the future, provide a deterrence for others and provide an
appropriate punishment for wrongdoing.
Among the critical facts upon which this Court relied was the fact that the Defendant
accused the victim in this case of having money belonging to the Defendant's friend. When codefendant McClure came to collect money from the Defendant's friend, the Defendant pointed to
the victim, Mr. Bright, who did not in fact have money belonging to the Defendant's friend.
Defendant was aware that Mr. Bright did not have and did not owe money to Defendant's friend.
Mr. McClure then physically attacked Mr. Bright and was aided by the Defendant. Defendant's
version of the altercation changed multiple times, none of which aligned with the victim's rendition
or the video of the altercation. The Defendant then departed from the scene and was found with
contraband in his vehicle. On the facts presented the Court believed the Defendant's criminal
conduct justified the sentence imposed.

The Court separately evaluated the criminal conduct of

the co-defendant and found the sentence appropriate under the Toohill standards. On balance, this
Court felt Defendant was more culpable than his co-defendant. In addition, the Defendant's
criminal history, his attempt to minimize his role and his conduct while on release, all influenced
the Court's exercise of its discretion.
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As to COVID-19, the Court accepts as fact that COVID-19 presents more danger to persons
afflicted with certain diseases, and epilepsy may be one of those. It would be a mistake to
underestimate the scope of those in particular danger. It would also be a mistake to ignore the
goals of sentencing because the Defendant's medical condition puts him at greater risk than some
at equal or lesser risk than other inmates. Based on the record, the Court cannot find that the
Defendant is so acutely at risk, that he should be excused from an otherwise lawful and appropriate
sentence. In short, the Court cannot find that Defendant's medical condition justifies leniency.
The record herein is fully developed. The Court does not require additional testimony or
oral argument. Based on the entirety of the record presented, this Court, in its discretion, finds the
Defendant has not shown an entitlement to leniency with the respect to the sentence this Court
lawfully imposed. Defendant's Motion for Reconsideration of Sentence is, therefore, DENIED.
IT IS SO ORDERED.
DATED:

Signed: 9/1/2020 08:37 AM
-------
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PATRICK MILLER
District Judge
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